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turn, Matthews v. Matthews (1910) 112 Md. 582, 77 Atl. 249; see 
Foster v. Foster (1916) 225 Mass. 183, 114 N. E. 200, but this intent 
need not exist at the time of the abandonment, and in such a ease 
the statutory period does not begin to run until the intent is formed. 
Taylor v. Taylor (1910) 112 Md. 666, 77 Atl. 133; Pinkard v. PinTcard 
(1855) 14 Tex. 356. The absence must continue to be wilful 
throughout the whole statutory period, Blandy v. Blandy (1902) 20 
App. D. C. 535; Albee v. Albee (1892) 141 111. 550, 31 K E. 153; 
contraj Douglass v. Douglass (1871) 31 Iowa 421, but, once estab- 
lished, the continuance of the intent will ordinarily be presumed, 
cf. Purnell v. Purnell (N. J. 1908) 70 Atl. 187; see Burh v. Burh 
(1883) 21 W. Va. 445, 450, unless there is evidence of unequivocal 
acts on the part of the defendant showing his desire to return. 
Eolschlach v. Eolschlach (Mo. App. 1916) 184 S. W. 155; Conlin 
v. Gonlin (1914) 163 Iowa 420, 144 N. W. 1005. If the statutory 
period has run the subsequent insanity of the deserting spouse will 
not bar the action; Fisher v. Fisher (1903) 54 W. Va. 146, 46 S. E. 
118; Harrigan v. Earrigan (1902) 135 Oal. 397, 67 Pac. 
506; but where, as in the principal case, the defendant becomes 
insane before it has run, it is obvious that the desertion ceases, since 
a lunatic is legally incapable of harboring the necessary intent. 
Gordon v. Gordon (N. J. 1918) 105 Atl. 242; Eirkpatrick v. Eirk- 
patrich (1908) 81 Neb. 627, 116 H. W. 499; contra, Douglass v. 
Douglass, supra. 

Injunction — Criminal Prosecutions — Federal Officers. — The 
United States Deputy Collector of Internal Revenue interpreted the 
War Time Prohibition Act to include non-intoxicating beer. The 
plaintiff filed a bill for an injunction restraining the Collector and 
the United States District Attorney from instituting criminal pro- 
ceedings under the Act thus interpreted, even though no prosecution 
had been threatened. Upon motion of the defendants to dismiss the 
bill, held, that a temporary injunction would issue. Hoffman Brew- 
ing Go. v. McEMgott (D. C, S. D., N. T., 1919) 259 Fed. 321. 

Ordinarily a court of equity will not interfere with a criminal 
prosecution, as such an interference would be an invasion of the 
jurisdiction of the criminal courts. In re Sawyer (1888) 124 U. S. 
200, 8 Sup. Ct. 482; Davis v. Fortinberry (Miss. 1917) 75 So. 119. 
The f acts on which a complainant would rely in his bill could be set 
up as a defense to the criminal prosecution, Thompson v. Tucker 
(1905) 15 Okla. 486, 83 Pac. 413; Southern Express Go. v. City of 
High Point (1914) 167 N. C. 103, 83 S. E. 254, and the same rules 
apply to the enforcement of valid legislative enactments. Moss & 
Co. v. McCarthy (O. C. 1911) 191 Fed. 202; Sullivan v. San Fran- 
cisco Gas & Electric Go. (1905) 148 Cal. 368, 83 Pac. 156. But 
equity will restrain prosecution under unconstitutional statutes; 
Truax v. Baich (1915) 239 U. S. 33, 36 Sup. Ct. 7; see Bene v. 
Eremer (1910) 142 Wis. 1, 125 N. W. 99; and where a substantial 
property right is involved the jurisdiction which the court ordinarily 
acquires in such cases will not be defeated merely because criminal 
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proceedings are also incidentally enjoined. Weyman-Bruton Go. v. 
Ladd (0. 0. A. 1916) 231 Fed. 898; Baldwin v. City of Atlanta (Ga. 
1917) 92 S. E. 630. Where proceedings under an unconstitutional 
enactment are enjoined, the suit is not construed as one against the 
state. Ex parte Young (1908) 209 U. S. 123, 28 Sup. Ct. 441; West- 
em Union Tel. Co. v. Andrews (1910) 216 XT. S. 165, 30 Sup. Ct. 
286. An action does not usually lie against an officer of the United 
States, acting in the exercise of his office, Fitts v. McGhee (1899) 
172 U. S. 516, 19 Sup. Ot. 269; New Orleans v. Paine (1893) 147 
U. S. 261, 13 Sup. Ct. 303, unless he exceeds the authority conferred 
by statute, as in the present case. See Philadelphia Go. v. Stimson 
(1912) 223 U. S. 605, 619 etseq., 32 Sup. Ct. 340; Baker v. Swigart 
(D. C. 1912) 196 Fed. 569, 571. 

Insurance — Fire Insurance — When Breach of Condition Voids 
the Policy. — In an action on a fire insurance policy containing a 
condition that the policy should be void if gasolene was "kept, used 
or allowed" on the premises, it appeared that during the term of the 
policy, an automobile with its tank full of gasolene had been kept in 
the assured's barn for three months, but was removed before the fire 
occurred. Held, the breach of the condition voided the policy. Mor- 
gan v. Germania Fire Ins. Go. (Kan. 1919) 179 Pae. 330. 

There is a diversity of decisions as to the legal consequences re- 
sulting from the breach of a condition prohibiting the keeping of 
certain articles on the insured premises. Some courts hold that the 
policy is merely suspended during the breach of the condition, but 
is revived on the removal of the prohibited goods before the loss oc- 
curs. North British Mercantile Ins. Co. v. Union Stockyard Co. 
(1905) 120 Ky. 465, 87 S. W. 285; Mutual Fire Ins. Go. v. Goatesville 
Shoe Factory (1876) 80 Pa. 407. They contend that, since the pur- 
pose of the condition is to decrease the risk, the removal of the goods 
puts the insurer in the same position he was before the breach. 
North British Mercantile Ins. Go. v. Union Stockyard Co., supra. 
Yet even these courts do not allow recovery where the forbidden arti- 
cles are on the premises, but do not contribute to the fire. See Kene- 
fick v. Norwich Union Fire Ins. Go. (1907) 205 Mo. 294, 103 S. W. 
957. Other courts insist that, since the breach of the condition voids 
the policy, the subsequent removal of the goods cannot "revive" it. 
Norwaysz v. Thuringia Ins. Co. (1903) 204 HI. 334, 68 IT. E. 551. 
While the courts whenever possible construe these conditions in favor 
of the insured, Harper v. Albany Mut. Ins. Co. (1858) 17 N. T. 194; 
but see Eeron v. Phoenix Mut. Fire. Ins. Co. (1897) 180 Pa. 257, 
36 Atl. 740, and therefore do not hold the policy void where the risk 
is but temporarily increased, Home Ins. Co. v. Bridges (1916) 172 
Ky. 161, 189 S. W. 6, or where the prohibited articles are present 
in an insignificant quantity, Columbia Planing MUl Go. v. American 
Fire Ins. Co. (1894) 59 Mo. App. 204, or form a part of the goods 
ordinarily used in the business insured, McGlure v. Mutual Fire Ins. 
Go. (1913) 242 Pa. 59, 88 Atl. 921, it would seem that where, as in 
the instant case, there has been a clear and complete breach of the 



